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L INTRODUCTION

DNetendant Llliot Broidy (“Broidy™y's Medion to Seal or Strike ("Motion™ portiong of
Shera Bechard (“Bechurd’s™) Complaint against Broidy, Keith Davidson {*Davidson™), Bavidson
& Associates, PLC, and Michael Avcnattl (“Avenatti’™ must be denicd.  Broddy's Motion is
without meril [or al least the ollowing reasens:

First, Braidy’s Motien is at odds with the presumption of open court records and would

Eviolate the Firsl Amendment,

Secapd. hecause of the inunense media attention on this case and its clese cotnection to
matters of public concemn and political importance, the public’s interest in {ull access to the
records of this casc i3 particulacly slrong,

Thivd, Broddy has [ailed 10 meet his burden For a sealing order.  Among other things, he
Balled cotply with the requircment that he submil a declaration providing facts that supporl his
Motion and failed to even supply the Court with a copy of the Settlement Agresment.

Fuurik, Broidy has failed 1o provide facts that demonstrate he will suffer any injury from
further disclosure of information that is already public,

Fifth, because Broidy has breached the Scibement Apreement by [iling o make required
payiments, he cannot entorce the canfidentiality provisions within it,

Sixth, the more existence of a confidentiality prowision within the Settloment Apreemcent s
an insulficient basis w seal this complaint,

Finally, as cxplained below, the specifle portions of the Complaint Broidy wishes to strike
are relevant und therelore cannol be struck.

1I. ARGUMENT

A Broidv’s Moilion lo Seal Conllicts With the Presumption of Open Court
Records and Would YVielate the Firsl Amendment.

“Linless contfidentiality is required by law, court records are presumed to be open™
Calilomia Rules of Court Rule 2.5500<). A parly secking (o file documenls under seal [aces a

heavy burden, requiring him or her cstablish that:

|
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{1} There exists an overniding aterest that overcomes the right of
public access wo the record:

{23 The overriding interest supports sealing the record,

{33 A substantial probability exists that the overriding interest will
be projudiced if the record is not sealed,

{4y The proposed scaling is narvowly tailored; and

(31 Mo less restriclive meany exist 1 achieve the overriding interest.
Califoraia Rules of Court Rule 2,550{d).  Vhese strict rules are necessary because of the First
Amendment implications ot scaling doctments and depriving the public and the press access Lo

contt proceedings. See NBC Subsidisry (KNDBC-TV). Ine, v, Superior Court (19993 20 Cal.4th

1178, 11871 {explaining Firat Amendment implications); Hully Ceotp, v. Supernior Courl {20033

{“[Flhe Judicial Council promulgated rules 2,550 and 2,331 | which govern seaking requests in the

ttriaf courts in order to comply with the constitulional standards sct forth in the NBC Subsidiary
p
decision.™). “Nearly all jurisdictions, including Californda, have long recopnized a conumon law

right of access fo public documents, including courl records.”  Overstock.Com, e, v. Gaoldman

{ bachs Group, Ine. (20041 231 Cal AppAth 474, 483, Further, the practice of sealing records is at

t | odds with the tradition of open courts codified inko low as Code of Civil Procedure section 124,

Fur move than a century it has been the rule that “[ijn this country it s a fest principle that
the penple have the right to know what s done in their courts.” In re Shorridee (18935 99 Cal.
326, 330, As the Supreme Court of California has recognized, “the public has an interest,
in aff ciyil cases, in ohserving and asscssing the perfortnance of its public judictal syslom, and that
interesf sironply supporls a peneral right ol access in ordinary civil cases,™ NG, 20 Cgl dth at
1210 {emphasis in original}, Public access m the courts and cowt records is the bedrock of the
feaifimacy of our legal system because “[i]1 public court business 15 conducted in private, it
bocomas Lmtpossible 1o expose corruption, incompetence, inefficiency. prejudice, and favoritism.
For this reason traditionat Anglo-Asmerican jurizprodence distrasts scercey in judicial proceedings

and favars a poliey of maximuwn public access 1o poceedings and records of judiciat tribunals,”

1 E_E_ﬁﬁtlu ol learst (1977 67 CallAppad 777, 784, Thar interesl is particulary srong here. The

Calitornia Supreme Courl has also recognized the “important role of the press in monitering the

adminisiralion of justice on behaif ot the public,” something thar will be hampered in this case it
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portians of the Complaint are placed under seal, Brian W. v, Superior Court (1978} 20 Cal.3d

618, 626.

B. The Public Interesi Supports an Order Denying Scaling This Action.

The presence of the media intervenors in this case demonsirates the great public interest in
this action. This case has gencrated immense public inferest bacause of its relation to matters of
greal public concermn and political signilficance. And justiliably so. Dotails warranting the very
serious interest of the press and the public in the delads of this suit include the following,  As
reported by the Wall Smeet Jowrnal when 10 frst revealod (he allair and hush agreoment,
Delendunt Browdy served as the deputy finance chairmuan of the Republican Natiomal Committee.
le was represcpted in conuection with the hush agreement by Michasl Cohen--lhe personal
allomey and fixer Lo the President of {he United States—1Le same personal allorney and ixer who
also assistec with at least two other hush monay deals shorlly belore the 2016 clection [ur women
claiming affairs with the President (le., Karen MceDougal and Stephanic Cliftord aka Stormy
Dranielsy, [Avenaltl Deel, [x, [] Moreover, Bechard was represented by Delendant Davidson,
whu also represented MeDougal and Clifford (aka Swrmy Daniels), in negotiating their hush
sgreaments to provent them from discussing their affairs wilh Trump. [Id.]  This ariecle was
published just davs after the FBI raided Cohen’s oflice as part of an ¢xtensive investigation
concerning many lopics, including the payment to Clifford. [Avenalti Decl, Bx 2]

Alier the story of Bechard s aftair brolee, speculation in the media arose that the purpase of
the Settlement Aprcement was actually o pay Bechard to Keep quict about an affair with Trwmp
rather than Broidy, |Avenatti Decl. Bx., 3. This ultimately culminated in media coverage of
complainls Oled with the Federal Election Commission and Justice Depariment alleging that the
payment to Rechard wus meant to cover up her affair with President Tramp, inlended W influence
the 2020 presidential election, and therefore an in-kind campaign contribulion in vielation of
foderal lawe. [Avenatti Decl. Ex., 4]

The Bechard Settlement Agrcement has become linked to similar payments to McDougal

and Clillord hecanse women in all three cases woere represcited by Davidson and becawse Cohen

3
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plaved a rele in all three instances, ‘Their individual cireumstances have hecouie incxtricably
mtertwined, Coverape of Bechard®s afTair hays thus become comectod by this tangled web of
intrigue i President Toump,

Indeed, Defondant Broidy and his coensel, who now wan 1o shroud sclect allegalions of
this lawsuil in secrecy, elected to announce in a very public fashion that they would stop making
payments voder the Settlement Apreement thal Bechard clatms was bresched in this case. ooz
Wall Swreer Journal article entitlad *“Top GOP lFundraiser to Stop Hush Pavments Owver Attaie”
Broidy's counscl is quoted as sayving:  “Elliolt specilically was paying [or confidenliality that
wolld shield his family from the embarrassing mistale be made, . . . We can prove there was an
intentional breach that renders the contract null and void.™ [Avenatti Decl,, Ex, 3] Broidy shoubd
nol be permitied to use the media and public disclosure as a weapon when it suits his whims
cancering the Scttlemont Agreemend, bul w lhen duck [or cover when uncomfrable and
un(laltering details emerge by soliciting this Court to trample sacred First Amendment protections. |

Compounding the public’s justifiable inlerest in the allegations of this lawsuit are several
nther stories concerning Netendant Broidy and his ties to the White House and President Trump.

Firsl, it was weported as early ax March of this vear that Broidy was “one of President
Denald Trump’s earliest campalpn financicrs and subscquently the vice chairman of his
Presidential [ngugoral Commitiee,” and thal since April 2017, he “has had incredible sccess 10 the
president — and has reportedly taken full advantage of it to reap protits and advance the apendas
ot toreign actors.” | Avenatti Decl., Ex. 6.]

Sceond, as revealed i oun Assaciated Prese story based on an Yexhaustive review™ of e-
mails and documents, Broidy made efforts to lobby the Whitc House, including in a previously
unrepored mecting with President Trump, o sceure $1 Billion i consulting contracts from Saudi
[ Arahia and the United Arab Umirates, FAvenatti [eel., Bx. 7.

Third, in May ol this year, Brotdy Rled suid againsl an American consulting B and twe
inlluenits! Qutarts on charges that Qutar had orchestrated the theft and lealt of his cmails to

diseredit him, |Avenatti Decl., Bx. 8]

4
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Finally, last Monday, Braidy made headlines in the Wall Street Jowrnal and other outlets
by suinp a former high-ranking United Naticns official, alleging he was an aarcgistered agent of
CQular who participated in a campaign against Mr. Broidy as parl of an operation by Qalar 1o
silence its critics and influence U8, pelicy. |Avenatti Decl,, Hx, 9|

Furthermorte, un additional - and not insignificant  reason why the public has a justilisble
interest in the matfers Mroidy seeks to seal in this case is that they are relevant tn the public
discourse that has unlobled over the past year coneeming the abuses ol men of wealth, power, and
authority relative to wamen under their control, otherwise referred 1o as the #MaToo movement,
Although the facts of the present case arguably may not fit neally wilhin the paramelers of the
WheToo diseourse, there are al the very least cloments that exist in this casc thal the public should
be made aware ol to make their own judgments.

I sum, the Amcrican public has a paranount inteeest in being able to obsrve justice in
detion here and attempting 1o restrict the public’s access to this case will underming the public’s
wrwst i e Indeprity ol the judicial systeen and ils atterddant ability to reveal the troth,

C. Broidy Has Failed to Meet His Burden to Juostity Scaling Beeause He Fuiled to
Provide a Declaration Containing Facts Sufficicat to Jfustity the Requested
Relict,

I. Broidy Failed to File a Declaration Containing Faets Safficient to
Justity Jealing As Required by the Rules of Conrt,

YA parly reguesting that a record he filed under sesl must file a motion or un application
for an order scaling the record. The mofion or application muzt he accampanied by a
memoranduin and a declaraiion coniaining Faets sullicient o justify the sealing,” Calilornia
Bules of Court Rule 2.331{b}1% (emphasis added). |lowever, Broidy failed to attach sny
 declaration of this sort to his Motion, Instead, Broily andy attached a declaration from his counscl
i
:which allaches courl Mlings, but not any Tacts in support of sealing. [See Pamam Decl] Absenta
declaration fram Proidy (or anvone clse with personal knowledge of the relevant tacts), the Court
':nms.: teny Broidy's motion. This cnids the analysis,

Besides vinlating the express language of the California Rules ot Court, Broids’s failure to

subiit a deelaration peoviding rhe lactual basis (v hiv motion poses practicad difficalties that

3
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make Jt impossible for the Court to rule or lds motion, “An order sealing the record must. . .
[s]peciically stale Lhe Tacts thal support the [Rule 255K d)] findings.” California Rules of Courl
Rule 2.5330e) 13 The Conurt cannot poasibly state tacts if it has been provided with nonc.

The absence ol a decluration also leaves the reasons Brotdy has ddentilied for scaling
unsuppreted by fact as well, a3 will be discussed helow,

2. Becawse Broidy Has Failed to Adtach the Scttlement Agreement, the
Court Cannot Rule on Whether the Scttlement Agreement Provides a
Rasis ta Seal the Complaint,

Broidy arcues that the Seftlement Agreement provides s basis to seal portions of the
Complaint.  [Motion at 15 However, Broldy sever provides the Coorl wilh the Scitlement
Agreement and Bechard fatled to attach it to her Complaint, The Complaint itself does little to
shed light on the contents ol the Seltlement Apreamenl, especially because the descriptions of the
Settlement Agresment are framed as information Davidson told Bechard, with the implication that
Davidavn mizled his cliont. [Complainl al 7 26} As g consequenss, il is unclear whethor a
confidentiality clanse actually exists, what its scope might e, or whethar Broidy's failure to pay
Dechard has rendored the clause inoporative. Without a copy of the Settlement Aprecment, the
Court cummot possibly determine whether the Settlamant Agresment reguires some or all of the
redactions Broidy wishes to make o the complaint,  This is particularly problematic for, and
prejudicial to, Defendam Avenatti because he must be able to prove thul he was not & party to the
Settlement Aprecment (and thus has no liability), let alone amy arbitration ¢lavse that allepedly
cxisis,

liar exampte, it is plansible that a contidentiality provision in the Settlement Agreement (if
ong 1 fact exists) would prohdbit Bechand drom discussing her sexial relationship wilth Broidy,
But the agreement may also have a provision stating that Bechard was [ree to discuss infommation
that had already heen made public by third partics (such as the existence of the attair and her
aburlion). [Avenadi Decl. Ex. 1)) Boechard may be free 1o diseuss the details of her aborlion now

that it is publichy known,
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In addilion, lhe Seulement Agreement may conlain language 1o the effect lhalt 5T
dizclosure is required by a court order, the contidentiality provisions are no langer applicable.” if
s0, Brotdy would have no basis to argue that the Settlement Agreoment fams the basis [or sealing
and thus Braidy would not be prejudiced by the Court declining to seal any part of the Complaint,
Bufty Corp. v, Superier Court (2003) 112 Cal.App.4th 97, 107,

(iher information that Braidy seeks to redact, if it is subject to redaction on the basis of a

confidentiality ¢lause, would require an unusually broad clause,

This seems implausible and only hizhlights
why Broidy needed to attach the Scttlement Agreement if he wished to rely on it as the basis for
lis Maodion.

Finallv, if Broidy has breached the Settlement Apreement by failing o continue to make
paymenls ke Becherd, it t5 entirely coneeivable thal Bechard is no longer under any obligation 1o
maintain confidentiality under the express terms of the Settlement Agreement. ‘this would
cortainly be an cquitable way ol dralling the contracl, bul abscnt Broidy submitling a copy with

his dMaotion, it is Impossible to know whether the terms of the Settlement Agreement conlemplate

auch a result,

3 Broidy Has Failed to Provide Factual Sopport fur Why the Specific
Puortiens of the Complaint That He Has [dentified Bust be Sealed,

Broidy's Failure W submil ¢ declaralion in suppott of kis dMotion also ereates problems [or
Fthe reliel he seeks hecause much of the information he seeks to redact 1s already available w the
public, “H should 2o without saying that theee i3 no justitication tor sealing records that contain

only facts already known or available 1o the public™ LB, Fuller Co. v, os (2007) 151

Cal Appdth 879, 898 see also Universal Cily Studios, Inc. 110 CalAppdih at 1283.85
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(explaining that information that is publically available shoultd not be sealed); see also in re
Providian Credit Cavd Cases (2002} 94 Cal App.dth 292, 305-308 (cxplaining that purporicd trade
secrets that bad already been made public should not he sealed).

Therelore, iFf Brokdy wishod (o scal the specille delails of the affair, he muast cstablish that
he has an “overriding interest [that] supports sealing the recard”™ and that a *substantial probability
caists thal the overeiding interest will be projudiced iF e oeoed 1s oot scaled.” California Bules
of Court Rule 2,550(d).  If Braidy truly heligves that “[t]he publication of these salactous details
will cause considerable daomitge o Mr, Broidy's repulation, work, and bis Bmily,”™ he must explain
how he would be further damaped if the additional information in the Complaint is disclosed.
Ehviotion al 13.] *“There must be o specific showing of serfous tnjury,  [Specificily 15 cssential,
Bread allegations of harm, bereft of specitic examples or articulated reasoning, are insufficient.”

MloNair v, National Collegmisle Athlelic Association {20105} 234 CalAppdh 25, 35 (citalion

omitted).

Bul unsubstantiated broad sflesations of harm is precisely whal Broidy relics upon here.
Nroidy cites a peneral privacy interest without any degree of specificity as to how he will he
harmned, “[Without 4 clear enumeration of specilic Gels allesed 1o be worthy of the carraordinary
measure of maintaining our records urder seal, there is simply no hasis to conclude that unsealing
the records will acteatly inlringe aay interest of plaintifls or inflict any harm on 11" H.B. Fuller
Co, v, Daoe (2007 1531 CabApp.dth K79, 898, If the public already knows that Broidy had an
atfair with Bechard, npreonated her, and that she pot an abortion, Braldy fails to specify how his
repulation wifl he Turther damaged, [Avenald Decl. Exo B] He also Dails o deseribe what
precizely is the additional harm be belicves he will sutter if additional details about a matter that
has already reccived widespread media coverage comue oul, Abserd o declaration Trom Broidy
providing insight inta thess unsubstantiated claims of harm, it is impossible to ko

Indced, while Broidy focuscs on g scxoal privacy intercst [Motion at 13], significant

porlions of the matlers soughl w be sealed have nothing to do with his sexual relationships at all,

I ———
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have any privacy interest that would merit sealing with regards to information Davidson
communicated to Bechard', which makes up a significant portion of the information he seeks to
redact from the Complaint. [See Complaint Complaint ] 26(a), 27, 28, 31.] This lack of factual

support only further demonstrates why the Motion must be denied.

D. Broidy’s Breach of the Terms of the Settlement Agreement Releases Bechard
from Keeping the Allegations of the Complaint Under Seal.

Despite being required to maintain confidentiality [Complaint  26(c)], Broidy waived the
confidentiality clause of the Settlement Agreement by discussing the affair himself. [Avenatti
Decl., Ex. 1.] “Although waiver is frequently said to be the intentional relinquishment of a known
right, waiver may also result from conduct which, according to its natural import, is so
inconsistent with the intent to enforce the right in question as to induce a reasonable belief that

such right has been relinquished.” Rubin v. L.os Angeles Fed. Sav. & Loan Assn. (1984) 159

Cal.App.3d 292, 298 (citation and quotation omitted).

Here, Broidy could not possibly have valued keeping his affair with Bechard confidential
when he made statements to the media about his affair. [Avenatti Decl., Ex. 1.] Regardless of
whether or not Broidy specifically intended to waive any confidentiality clause in the Settlement
Agreement by discussing the affair, his conduct constitutes waiver. The alternative would be
perverse: Broidy would be free to speak out about the affair while Bechard would be prohibited
from doing the same, including filing this lawsuit in its unredacted form. Similarly, by refusing to
maintain confidentiality and announcing that he would no longer pay Bechard [Avenatti Decl., Ex.
5.], Broidy repudiated the Settlement Agreement and Bechard is therefore no longer required to

perform her obligations under the contract and maintain confidentiality. See Ferguson v. City of

Cathedral City (2011) 197 Cal.App.4th 1161, 1169. Because Bechard is no longer under any

! Broidy never alleges that Davidson had some sort of preexisting confidentiality agreement with
Broidy. Nor does he even allege that Davidson was bound by the Settlement Agreement.
Broidy’s attempt to redact Davidson’s communications with Bechard is simply inexplicable and
unsupported by any authority.

9
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obligation o matntain conldenuality under the Sclilement Agrecmenr, the Scrlonent Agpreement
cannot provide a basis for sealing the Complajnt,

E. Even if Bechard Did Breach s Coeafideniialify Clause in the Seulement
Agreement, the Existence of the Clause is Nol o Sullicienl Eeason to Seal,

Calitomia courts have repoatedly held that the fact a confidentiality agreement exists is not
a sufficient basis to seal a complaint. Significantly, while “a hinding contracluat agreemoent nol 1o
disclose™ is “a potential overriding interest,”™ “[thhe sccond element of the overriding interest
analysis is there must be a substantial probability that it will be prejudiced absent closure or

sealing.”  Universal City Studiss. ne. v, Superior Cowt (2003 110 Cal.App.dtl 1273, 12835,

Huffy Corp, v. Superiar Court (2003) 112 Cal.App.4th 97, 106 (stating sume). Therefore, even il

docon[deniislity clause existys in the Sculement Aprecment, Broidy must still prescut “admissible
evidence” showing that he will be harmed if the confidential information is disclosed. Universal

City Swudios, Tne. 110 Cal Appdih at 1283, Calilomia Courts have explicilly copliasized that

courts following the rule of Publicker industries. Inc. v, Cohen {3d Cir, 1984 733 1'.2d 1059, cited

by Broidy, hold that *closare or sealing can omly oceor under he Thitd Circuil rale when there has
been a specitic showing ot serious infury.”  Lluffy Corp, 112 CalAppdth at 106 {quoting
Universal City Sludios, Tng, L Cal App.dth at [282),

I3ut, as was already explained, I3roidy has submitted no admissible svidence al all, so ho
cannot mect this burden. All that Broldy arpucs is that the purpose of the Settlement Agreement is
tor keep information private and Ly ensure thal disputes would be resolved in privats, [Motion at
18] This is not a sufficicnt showing, Af lawsuits involving confidentiality clauses would he
sealed 1F this were all that was required and the second cloment of substantial probabilily of

prejudice would he unnecessary in such circvmstances, Mowever Universal City Studios. Ine. and

Hully Corp. demonstraie that this is not the rale.
Hinally, Facts that already are public, even if they are also subject w a confidentialily
aprecment, cannot be scaled, Broldy thus cannet simply ¢laim that the disclosure of his aftair is

inherently harmlul and will prejudice him when that informabion is alvcady public. Universal City

Studios, ing. |10 Cal.App.dth at 1284,
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| The Spevilic Pordions of the Complaiot thai Broidy Has_ Ideotified  Are
Belevanl (o the Lawsuid and Should Noid be Sirock or Sealed,

Broidy argues that the Court should strike portions of Bechard’s complaint on the basis
thal they are extransous and irelevant, |Motion af 10-12,} As a preliminary matter, Broidy’s
motion 1o steike should be summarily denicd bocause he appears © be attempling o bypass Tudee
Hiroshige's order stating that he would not aceept an}-'. nther motiens for hearing until he
determined which portions of the Complaint should be scaled. Breidy thus also attempts to byvpass

ilh::- moect and conler requirements of Code of Civil Procedure section 4335, For these reasons

Eﬂlene, Broidy’s motion o slrike should be denicd.

In addition, as discussed below, the Court should decline to strike the allepations becanse

:th(:}’ arc o [act relevand,

l. Beeanse Broidy Ouly Objects to a Few Paragraphs of the Complaint,
Striking These Paragraphs is Inappropriate,

While Hroidy has cited cases that suggest that striking may be a suitahle alternative to

14 sealing in cerlain circumstinees, the cases b has cited involve partivs that liled large volumes ol

16|

irrelevant material and would therefore require extensive effort hy the Court in determining

{whether the documents should be scaled. See Overstock.com, Ine. v. Guldman Suchs Group,

Ine, (2014) 231 Cal App.Ath 471, 506 (exhibits that were vncited or scarcely cited); Mercury

Interactive Corp. v, Kloin (2007) 1538 CulApp.dth 60, 104 {complaint ailached wnecessary

exhibits).

Here, Broidy only sacks to striloe [solated scotenees in the Complaint that total & fow pages.
The Courl should be especially cautious in siriking Bechard®s allegations given the difitculty in
determining which sentences are in tact essential to Rechard’s cawses of action given the
complicaied [acts ol this casce.

2. The Allegations Broidy Necks o Strike Arve in Fact Relevant to the
Claimg Against Davidson,

Contrary Lo Broidy’s claimy, the allegations that he seeks to seal or strike appear to be
relevant to Bechard’s claims against Davidson. For cxample, the main pavapraph Broidy secks W

sirike or redact, Pargraph 200, is framed as the confidential information Bechard shared with her

11
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atterney Davidson, [Complaint 720,

Clearly, these allcpations are directly relevant to Rechard’s
causes of action againsl Davidson, neluding the legal malpractice cause ol action, [Complainl T
89-92,| They appear to be intended to address the “failing 1o perform legal services with the care

and competence of 4 reasonable attorney™ portion of the legal malpractice cause ol action,

3 Muny ol the Allegalions Broidy Seels fo Strike Serve to Plead Around
Defenses or Are Themselves Facls Supporting a Defense,

Ralatedly, while it is unclear what the aclual terins of the contract were, Rechard alleges
that she was teld the $1.6 Million payment “represented the net present value of child-support
paymenls bMr. Broidy would be cxpected to wake over the L8-year suppaort term of their child.”
|Complaint § 25.] However, attempts by parents to waive or limit ¢hild support “obviale the clear

and strong policy of this state thal a parcat must support his children™  In_re Marriage of

Avo (1987 190 Cal App3d 442, 457, Besides Lhe professional malpractice implications, Bechard
may be coucerned that the Court will find ber contract with I3roidy unconscienable or void as

contrary o public policy. Sec, eqg, Cal. Civ. Code §1670.5 {unconsionability): Cal. Civ. Code §

1667-1668 (contracts contrary ta public policy).

Bechard may intend to use some of her alfegations to avoid alleging

cortracl that s unconssionable or void as contrary o public policy.

Bechard may have therefore intended to plead around defenses.  “Where the complaint's

12
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allepations or judicially noticeable [oks reveal the extstence of an alfinmative delense, the plaintillf
must ‘plesd around’ the defense, hy alleging spacitic tacts that would avoid the apparent defense,
Ahbsent such allepaiions, the complaint is subject © demurrer Tor [Eilure to slate a cause ol action.”

Gentry v, eBay, lne, (2002) 99 Cal App.dih 816, 824 {(eitation and quedation omitted}),

Some of NBechard’s allepations appear to be intended to plead & defonse of duress ar

menace. Sce Cal, Civ, Code $31565-15710.

4. Many of the Allegations Broidy Seeks fo Strike Involve Elements of
Bechard’™s Breack of Contract Claim.

Bechard dmplics thal the Scltlement Agrecment myvolved a release of her claims agatnst
Benidy, For example, she states that "Davidsan treated Ms. Bechard’s claims as a commaodity to
b traded [or his owa fnancial gain” [Complaint 5] Her cquitable cause o action alleges thal
“she retained Mr, Davidson to repregent her in connection with her claims.” [Complaint § 95,
While Bechard never csplicitly idenrifics what hor claims apainsl Broidy arc, tnany of the
allegutionys Brody seeks o redacl are in a paragraph of the Complaint that discuss what Mr

Davidson learned when he spoke to his client Bechard.,  [Complaint 9 20.] The allegations of

in this paragraph likely form the basis for the claims For which
Davilson was supposed to help his client obtain a setflement. This information s relevant to her

claims against Davidson, T s also relevant In establishing thal the Sctilement Agreement was nod

Just a contidentiality agresment, but also & release of ¢laims, a distinction Dechard may intend o

uac 1o argue that, cven i she breached the nondisclosure porlions of the Scullemenl Agrecmont,
she s s0ll entitied w some porlion of the unpaid balanee she is seill owed.

Independent of whether this information constituiea the factual basis for the ¢laims she had
drrainsl Broddy, the allewalions of Paragraph 20 also estahlish thal she had valuable information

that she could keep confidential in exchanpe for compensation, Consideration i8 one of the
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elements “esaential 1o the cxistence of a conlract.”  Civ, Code, § 13500 “A cavsc of action
for breach of conteact requires proot of the following elements: (1} existence of the comtract; (2)
plaintills perlormance or excuse for nonperformance; (3) defendant’s breach: and (4) damages o

plaintift a5 & rveault of the breach.”  Miles v, Deutsche Bank National Trust Co, (20153 236

Cal.App.dth 394, 402, Therelore, it was nocessary for Bechard 1o allege that she in thet had
confidential information that she would agree o not disclose, allegations  consituling
consideration i1 her comlract with Broddy, so thal she could properly altege o breach of contract
against him, Bechard’s detailed allepations may also be necessary because she has opted to plead
the legral clfcer of her contract. See 4 Wilkin, Cal, Proc, Sth Plead § 519 {2008} {cxplaining how
a:[Egal effect of contract should be pled). As the Supreme Courd has recoonized, the ditfioulty is
ilh'aL when “a party relies upon a contract in writing, and i affirmatively appesrs thal afl the enns
of the contract arc not set Torth in Awe verdg, nor stated in their lepal eifioof, bur that a portion
which may be material has been omilled, the complainl iz insafficient.”  Gilmore v, Lyooming

ire Ins, Co, {1880 35 Cal. 123, 124,

LR Fven if Lechard’s Claims Apaingt Broidy arc Sent tn Arbitration, the
Same Allegations Will Need to Remain in the Complaint far the Claims
Against Orher Defendants,

Broddy al one point argues that “the most appropriate way to address plainlifls olaims
against Xr. Braidy would be Lo order the asreed-opon arbiration, and &0 strike «ff allegations
relating o Mz, Broidy from the operative complainl.” | Motion at 8 (emphasis in original).]
Flsewhere, he claims that “[n]onc of these vicious aceusations [that Broidy sceks to redact] have
arything 1o do with plaintifFs legal claims in this case, againil Mr. Broidy or anyone clse.”
[hdotion al 10 (eraphasis in eriginal).] Broddy would also prefer that the redacled portions of the

Complaint be sealed until Bechard’s case Is sent to arbitradon, [Motion at 17.] This argument is

[atally [awed, however, because Broidy is nol the onby defendsnt in this [awsuil,  Even il

Bechard’s claims apainst Broidy are sent fo arbitration, the other defendants, inchiding Avenati,

will still need (o defend themasebves in courl. Al s bare minimum, Avenatti cannot be forced into

arbitration, Hee Suh v, Superior Court (20000 181 Cal. Appdth 15304, 1512 {“[T]he steong public
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policy in lavor of arbitration docs nol extend 1o those who are not parties to an arbitration
agreament or whe have nol }.Llli'hﬂT'iZELi. anyons to act for them i excouting such an agresment’™),
Buchard’s torlious  Interfercnee with contracl and interference with prospective ceonomic
advantage cause ol aclion iz explicitly premised on Bechard’s contention thal there is o valid
contract between lroidy and Bechard, |[Complaint $64.] While Bechard does not have a valid
cayse of action arainsl Avenatli that woeld survive a demuorrer repatdless of whether or nol
Bechard has in fact alleged a valid countract, the details of the contract and #s surrounding
circumstances are relevanl W that cause of action. One way {he orious Interference delendants
may shoose o detend themaelves ks by making argumaentys relating to the validity of the contract or
its monetary value to Bechard,
IO0. CONCLUSTON

For the reasons stated above, Avenall respectiully requests that Broidy's Metion be denied

in its catirety,

Dated: July 30, 2018 AVINATTIL & @@s@mmm ADC
TENAYd
e R
. AL
B AW,

Michael J-AVenatti
Attorneys tor Defendant Michael Avenall
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the County of Orange, State of California. I am over the age of
18 and not a party to the within action; my business address is 520 Newport Center Drive,
Suite 1400, Newport Beach, CA 92660.

On July 30, 2018, | served the foregoing document described as: DEFENDANT
MICHAEL J. AVENATTI'S MEMORANDUM OF POINTS AND AUTHORITIES IN
OPPOSITION TO DEFENDANT ELLIOTT BROIDY’S MOTION TO SEAL OR
ALTERNATIVELY STRIKE SENSITIVE AND IMMATERIAL PORTIONS OF THE
COMPLAINT - PUBLIC-REDACTS MATERIALS FROM CONDITIONALLY SEALED
RECORD on the following person(s) in the manner indicated:

SEE ATTACHED

[ 1 (BY MAIL) Iam familiar with the practice ol Eagan Avenatti for collection and
processing of correspondence for mailing with the United States Postal Service.
Correspondence so collected and processed is deposited with the United States Postal
Service that same day in the ordinary course of business. On this date, a copy of said
document was placed in a sealed envelope, with postage fully prepaid. addressed as set
forth herein, and such envelope was placed for collection and mailing at Eagan Avenatti,
Newport Beach, California, following ordinary business practices.

[X] (BY FEDEX/OVERNITE) I am familiar with the practice of Eagan Avenatti for
collection and processing of correspondence for delivery by overnight courier.
Correspondence so collected and processed is deposited in a box or other facility regularly
maintained by FedEx/Overnite that same day in the ordinary course of business. On this
date, a copy of said document was placed in a sealed envelope designated by
FedEx/Overnite with delivery fees paid or provided for, addressed as set forth herein, and
such envelope was placed for delivery by FedEx/Overnite at Eagan Avenatti, Newport
Beach, California, tollowing ordinary business practices.

[X] (BY ELECTRONIC MAIL) On this date, I caused a copy of said document to be
transmitted via electronic mail to the e-mail addresses listed on the attached service list.

[ 1 (BY MESSENGER SERVICE) 1 caused the documents to be served by placing
them in an envelope or package addressed to the person at the addresses listed above and
providing them to a professional messenger service for service,

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on July 30, 2018, at

Newport Beach, California. E

Suzy Garcia
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Peter K. Stris, Esq.

Elizabeth R. Brannen, Esq.

Dana Berkowitz, Esq.

Kenneth J. Halpern, Iisg.

John Stokes, Esg.

STRIS & MAHER LLP

725 South Figueroa Street, Suite 1830
Los Angeles, CA 90017
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Shaun P, Martin

5998 Alcala Park

Warren Hall 109C
San Diego, CA 92110
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Christopher J. Clark, Esq.
LATHAM & WATKINS LLP
&85 Third Avenue

New York, NY 10022-4834
chris.clark@@lw. com

Marvin S, Putnam, Esq.

Jessica Stebbins Bina, Esq.
LATHAM & WATKINS LLP

10250 Constellation Bivd., Suite 1100
Lost Angeles, CA 90067
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Jessica.stebbinsbinaf@gw.com

Paul S. Berra

Berra Law

53806 Waring Ave., #3

Los Angeles, CA 90038
Bus.: (323) 461-9500

Cell; (310) 463-3641
Email; pauli@berralaw.com

Attarneys for Keith Davidson and Davidson &dssociates, PLC

Kelli L. Sager, Esq.
Dran Laidman, Esq.
DAVIS WRIGHT TREMAINE LLP
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